
Setting non-executive director 
terms and conditions



This guide provides governors with information  
about their role in setting the remuneration and 
allowances that the chair and non-executive directors 
will receive. It brings together the relevant statutory 
requirements and the key elements of what terms 
and conditions typically include. It provides voice of 
experience examples from five trusts and a helpful 
glossary of common terms used when setting non-
executive director terms and conditions. 
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GLOSSARY AND ACRONYMS

Appointment

An act of assigning a job or position, including non-executive directors or a chair.

Constitution

A set of fundamental principles or established precedents according to which a 
foundation trust is governed.

Criteria

A principle or standard by which a person may be judged or decided upon.

Committee

A group of individuals focused on the delivery of a task(s).

Executive director

A senior manager of the board of directors that works with other board members 
to set the NHS foundation trust’s vision, values and standards of conduct and ensure 
that its obligations to its members, patients and other stakeholders are understood, 
clearly communicated and met.

Job description

A list of the duties to be performed in a role.

Market conditions

Characteristics of an industry sector, e.g. healthcare, which can affect providers  
and buyers.

Non-executive director (NED)

Members of the board of directors who scrutinise the performance of the executive 
management in meeting agreed goals and objectives, receive adequate information. 
They are particularly responsible for challenging the executive directors in decision-
making and on the trust’s strategy, but they are collectively accountable with the 
executive directors for the exercise of their powers and for the performance of the 
trust. Unlike the executive directors, they do not have a managerial role.
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Redundancy

No longer in employment because there is no more work available.

Remuneration

The compensation that one receives in exchange for the work or services performed.

Scrutinise

Examine or inspect closely and thoroughly.

Statutory

Foundation trusts must adhere to requirements as laid out in the law.

Strategic direction

The course of action a trust is going to take.

Transparent

Clear and easy to perceive.

Unitary board

Within the board of directors the NEDs and the executive directors share the same 
liability.
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BACKGROUND 

In line with the Health and Social Care Act 2012 governors may appoint the chair 
and NEDs it considers appropriate and is able to set their remuneration and other 
allowances in accordance with decisions made by council of governors. 

Non-executive remuneration should fairly reward each individual’s contribution to 
their foundation trusts (FTs) success and should be sufficient to recruit, retain and 
motivate executives of sufficient calibre. However, FTs should be mindful of the need 
to avoid paying more than is necessary in order to ensure value for money in the 
use of public resources. Whilst there is a balance to be struck the most important 
outcome is that the trust benefits from the knowledge and skills of its executives to 
achieve high quality care patients and service users. 

Non-executive remuneration must be set through a transparent process that is based 
on accurate assessments of the individual’s background and commitment to the role 
against an agreed job description. No individual should be involved in deciding his or 
her own pay. 
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WHAT IS A NED? 

NEDs are members of the trust’s board of directors, but they are appointees rather 
than employees. Their role is to contribute (collectively with the executive directors) 
to the strategic direction, leadership and management of the trust, to provide 
challenge to the executive directors and to bring independence to the board. 
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 independence;

 impartiality;

 wide experience;

 special knowledge; 

 personal qualities.*

Monitor’s Code of Governance provides that there should be more NEDs than executive 
directors on an FT Board – this ensures that should any matter come to a vote, the 
independent NEDs cannot be overridden by the trust’s employed executive directors.

NEDs do not work at the trust full-time – they usually need to spend 3 to 4 days 
per month on trust business, and the amount they are paid by way of remuneration 
reflects that level of commitment. 

The trust chair, who is also a NED, generally spends rather more time in the trust or 
otherwise dealing with trust matters. As a result, trust chairs usually receive rather 
higher levels of remuneration then their NED colleagues. Some trusts pay NEDs who 
accept additional responsibilities (for example committee chairs) slightly enhanced 
rates of remuneration, but that’s one of the decisions that the council of governors 
makes when setting NED terms and conditions.

The Institute of Directors has this to say about NEDs 

NEDs are expected to focus on board matters and not stray into ‘executive 
direction,’ thus providing an independent view of the company that is 
removed from day-to-day running. NEDs, then, are appointed to bring to  
the board: 

Remuneration is the package of compensation paid to NEDs in exchange for the 
work they do at the trust, including pay. The term ‘remuneration’ is often used in 
connection with NEDs but it could apply equally to salary and other payments made 
to employees. 

NEDs are not employees, but do have same legal obligations to promote the interests 
of the trust as their executive colleagues on the board. For example, Monitor’s Code 
of Governance requires that:

“As part of their role as members of a unitary board, NEDs should 
constructively challenge and help develop proposals on strategy. NEDs should 
also promote the functioning of the board as a unitary board.” 
         
The Code goes on to specify that: 

“NEDs should scrutinise the performance of management in meeting agreed 
goals and objectives, and monitor the reporting of performance. They 
should satisfy themselves on the integrity of financial information and that 
financial controls and systems of risk management are robust and defensible. 
They are responsible for determining appropriate levels of remuneration of 
executive directors and have a prime role in appointing, and where necessary, 
removing executive directors, and in succession planning.” 

It’s therefore extremely important for the management, leadership and operation of 
an FT that it is able to attract and retain strong, effective NEDs. Getting the terms 
and conditions offered to NEDs right is a key part of making sure that the trust is 
properly run.

Monitor’s publication Your statutory duties: A reference guide for NHS foundation 
trust governors (the guide) was most recently updated in August 2013 to reflect the 
increased governor duties imposed by the Health and Social Care Act 2012. 

The guide notes that the governors’ role in setting NEDs’ terms and conditions is 
important to the trust, its service users and the wider community: 

“Significant factors in attracting, retaining and motivating the chair and 
other NEDs are the terms and conditions on offer to them, including levels 
of pay… governors should strike a balance between motivating the right 
candidates and paying no more than is necessary.” (paragraph 5.3, Terms and 
conditions of the chair and other NEDs)
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WHY DO GOVERNORS SET THE NED  
TERMS AND CONDITIONS? 

Background and legislation

Setting NED terms and conditions is one of the council of governors’ explicit legal 
obligations. 

Unlike other more recent developments in the governor role, the duty to set NED 
terms and conditions has been part of the council of governors’ responsibilities since 
the National Health Service Act 2006 first introduced FTs in 2007.

Details of the legislation National Health Act 2006 

Section 30 of the National Health Service Act 2006 (‘the 2006 Act’) sets out the 
following definitions:

(1) an NHS foundation trust is a public benefit corporation which is authorised 
under this chapter (of the 2006 Act) to provide goods and services for the 
purposes of the health service in England.

(2)  a public benefit corporation is a body corporate which, in pursuance of an 
application under this chapter is constituted in accordance with Schedule 7  
(of the 2006 Act).

Schedule 7 of the 2006 Act sets out the minimum requirements of a FT constitution. 
At paragraph 18, the Schedule provides that:

(1)  it is for the board of governors* at a general meeting to decide the 
remuneration and allowances, and the other terms and conditions of office,  
of the NEDs.

* NB – The Health and Social Care Act 2012 has updated the term for the governors’ 
body from ‘board’ to ‘council’.
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WHAT TERMS AND CONDITIONS ARE WE 
TALKING ABOUT?

The terms and conditions will form the contract for services between the chair and 
other NEDs and the NHS foundation trust. They will cover a variety of issues, the 
most important of which will include the: 

 term that the chair and NED will serve (i.e. how long they will be in the role); 

 responsibilities of the chair and NED; 

 remuneration (pay) and allowances that the chair and NED will receive – 
this will include any pay that the individual receives, but can also include  
non-taxable elements; 

 location of work; 

 hours of work expected; and 

 termination provisions, including notice periods.*

8 * Your statutory duties: A reference guide for NHS foundation trust governors (Monitor)

WHICH GOVERNORS WILL BE INVOLVED?

Setting NED terms and conditions is the final responsibility of the  
full council of governors, but as Monitor’s Code of Governance 
sets out, the process usually starts at a committee. Monitor’s  
‘NHS Foundation Trust Code of Governance’ (first published in 2007 
and updated in December 2013) is a vital part of the guidance 
framework within which FTs must operate. 

Where the guidance in the Code goes beyond what is required by statute, Monitor 
requires FTs to comply with the provisions of the Code or give a satisfactory 
explanation of their alternative arrangements and the reason for their adoption 
instead of what the Code prescribes. For example, in the case of the setting of NED 
terms and conditions, FTs may not ignore the NHS Act 2006 and allow the decision 
to be made by any body other than the council of governors, but could deviate from 
Code guidance about how to go about it.

In section B the Code provides that the council of governors should arrange 
for a nominations committee to carry out reviews of board composition, board 
membership and the terms and conditions upon which appointments are made and 
then make recommendations to the full council of governors.

Trusts may EITHER: 

 establish two nominations committees, one comprised of NEDs for considering 
executive director appointments and terms and conditions, and the other 
comprised of governors for consideration of non-executive matters, OR, 

 have one committee with both NED and governor members

• the Code goes on to require that states that if only one nominations 
committee exists, when matters concerning non-executives are being 
discussed, there should be a majority of governors on the committee.

• the terms of reference of a single nominations committee must provide 
for NEDs to be excluded from decision making about their own terms and 
conditions or the appointment of NED colleagues, and similarly for governors 
to be excluded from decision making about executive director appointments, 
terms and conditions.

Most trusts have two separate committees.
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Queen Victoria NHS Foundation Trust has two  
separate committees

Public governor Valerie King, chair of the nominations and  
remuneration committee 

“We decided that it would be more straightforward to have two separate 
committees, and we have given them different names to ensure that there’s 
no confusion. Our nominations and remuneration committee is comprised 
entirely of governors, and includes both staff and public governors, with 
nine members in total. 

The committee meets on a regular, but relatively infrequent, basis unless 
there is a particular project in hand. For example, in the coming months 
we will be appointing a new NED who will be the designate chair until 
our current chair retires in a few months time. We have booked in extra 
meetings to approve the new job description and terms and conditions, 
and to deal with the interview process itself.

The trust chair usually attends the nominations and remuneration 
committee, but obviously we ensure that where there is a potential for a 
conflict of interest NEDs are excluded from the meeting. We take advice 
from the trust secretary if we’re not sure about interests issues.”

WHEN DO GOVERNORS SET NED TERMS 
AND CONDITIONS?

The most common point at which the terms and conditions are set is on the 
appointment or re-appointment of a NED. Before making a NED appointment the 
terms and conditions on which the appointment is to be made should be agreed, 
and details of the terms and conditions should form part of the information pack 
available to prospective candidates.

However, NED terms and conditions can be reviewed at any time throughout a NED’s 
term of office, provided the correct processes are followed – we will look at those 
processes later. 
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SETTING TERMS AND CONDITIONS  
BEFORE THE APPOINTMENT OF A NED 

Your statutory duties: A reference guide  
for NHS foundation trust governors

The guide reminds trusts that the governor nominations 
committee (or, if there is a single nominations committee,  
the governor sub-group of the committee) should include  
the setting of NED terms and conditions as part of the overall 
NED appointments process. 

“There should be a transparent procedure for deciding the terms 
and conditions of the chair and individual NEDs. The nominations 
committee will formulate the terms and conditions relating to a 
new appointment and agree them, where appropriate, with the 
governors or the governors’ working group before making the 
appointment. 

The nominations committee and, where appropriate, the governors’ 
working group may also wish to consult with the NHS foundation 
trust’s remuneration committee on this process.”

That process should always begin with a review of the trust’s needs in respect of 
the planned new board member. For example the trust’s strategic direction may 
have changed since the last appointment to the board and a different skill set or 
background may now be needed to complement existing expertise. Prior to each 
non-executive appointment a comprehensive job description of what the trust now 
needs and will expect of its new NED must be drawn up. 

The terms and conditions will need to reflect the job description for the post, so 
should be considered and agreed after the job description has been approved by the 
committee but before the post is advertised so that candidates have a full picture of 
the role and its rewards.
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 when they are thinking about NED terms and conditions, the nominations 
committee (or, if there is a single nominations committee, the governor sub-
group of the committee) will need to take into account relevant specific aspects 
of the job description.

• For example, the trust may need to ensure that it appoints a person who has 
recent experience of working in a financial environment to chair the audit 
committee, or someone with a clinical qualification and background.

 the guide notes that factors which will be relevant to all NED roles will include: 

• the time the trust expects or needs the incoming director to devote to 
the role; 

• the general and specific responsibilities of the post-holder (e.g. chairing the 
whole trust or a sub-committee of the board); and 

• the external environment in which the trust is operating, i.e. the terms and 
conditions on offer to NEDs at similar NHS foundation trusts and other 
comparable organisations. 

 finding out about the terms and conditions offered elsewhere is likely to be a part 
of the process with which the governors need expert or professional support. 

 As the guide notes this may come from the trust’s own Human Resources (HR) 
team, any professional adviser engaged by the trust to assist on the recruitment 
process (e.g. a ‘headhunter’) or from other relevant bodies such as the 
Foundation Trust Network. 
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THE TERMS AND CONDITIONS TO  
BE DECIDED 

Term of office (i.e. the length of the appointment) 
          
The FT’s Constitution will contain details of NEDs’ terms of office, and as such those 
terms must be approved as part of the FT authorisation process. It is usual for the 
standard NED term of office to be three years. Most non-executive appointments will 
be for that period unless:

 the appointment is a re-appointment of an existing NED who has already served 
two three-year terms - in such circumstances, the re-appointment should be for 
12 months only and reviewed, rigorously, annually thereafter, or,

 the appointment is to be temporary only (perhaps to cover a vacancy while a 
formal appointment process is running), or,

 the trust has only just been authorised as FT, in which case the initial appointment 
of the chair of the trust should be for 12 months or the remaining unexpired 
period of the existing chair’s terms of office, which ever is the longer.

Remuneration (i.e. the package of reward)

Monitor’s Code of Governance sets out the main principle which must guide all 
decisions about remuneration:

 D.1.a Levels of remuneration should be sufficient to attract, retain and motivate 
directors of quality, and with the skills and experience required to lead the NHS 
foundation trust successfully, but an NHS foundation trust should avoid paying 
more than is necessary for this purpose and should consider all relevant and 
current directions relating to contractual benefits such as pay and redundancy 
entitlements.

and provides that: 

 D.1.2. Levels of remuneration for the chairperson and other NEDs should reflect 
the time commitment and responsibilities of their roles. 
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Monitor’s publication Your statutory duties – a reference guide 
for NHS foundation trust governors notes that the governors’ role 
in setting NEDs’ terms and conditions is important to the trust, its 
service users and the wider community: 

“Significant factors in attracting, retaining and motivating the 
chair and other NEDs are the terms and conditions on offer to 
them, including levels of pay. This section provides advice on how 
governors should strike a balance between motivating the right 
candidates and paying no more than is necessary.”

(paragraph 5.3, Terms and conditions of the chair and other NEDs) 

You may wish to review the rest of the guide’s advice in this section, but on the 
opposite page is an example of how an FT has applied the guidance. 
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VOICE OF EXPERIENCE

Jan Apps, board secretary at Royal Free London NHS Foundation Trust, 
worked with governors at her trust to develop a set of principles to support 
the setting of the remuneration element of non-executive terms and 
conditions:

 Competitive: NED remuneration should be competitive with 
comparable trusts on a comparative workload basis/we should be  
able to attract at least as good NEDs as other comparable trusts.

 Value for money: The total cost of the non-executive team should 
be demonstrably good value for taxpayers’ money in comparison to 
comparable trusts.

 Aligned with role: The remuneration structure should be appropriate 
to the role of the NEDs in independently holding the executive team  
to account.

 Effective team working: The structure of remuneration for 
non-executives should encourage behaviour which leads to effective 
team-working. 

“These principles helped to shape the 
nomination committee’s deliberations on 
remuneration and were a helpful reminder 
to the committee members, and later the 
full council, of what they were working  
to achieve” Jan
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REVIEWING TERMS AND CONDITIONS 
BETWEEN APPOINTMENTS

As we have noted previously, the guide confirms that NEDs’ terms and conditions 
can be reviewed and changed during the course of a director’s term of office. The 
review can be of an individual director’s terms and conditions (perhaps because of 
changed responsibilities) or of the collective terms and conditions applicable to all 
NEDs (e.g. as a result of changes to significant changes to market conditions, such as 
prevailing remuneration rates elsewhere) 

Making changes to existing terms and conditions needs to be handled carefully and 
with the benefit of appropriate professional advice (probably including legal advice). 
A badly managed process can not only affect relationships and performance but may 
expose the trust to the risk of expensive and time-consuming court proceedings.

That said, governors should not be deterred from carrying out well-run and properly 
informed exercises of review – indeed, it is part of their obligations to protect public 
money and ensure that the trust is well-run. 

The guide recommends that the nominations committee (or, if there is a single 
nominations committee, the governor sub-group of the committee) should ensure 
that the terms and conditions of the NEDs are reviewed as a matter of routine: 

“Even if market conditions do not change significantly, governors 
should consult external professional advisers to market-test the pay 
levels and the other terms and conditions of the chair and other 
NEDs at least once every three years.”
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VOICE OF EXPERIENCE

David Seabrooke, head of corporate governance at Salisbury NHS 
Foundation Trust, offers the following advice on how trust secretaries can 
support their governors to carry out this process:

 it’s worth watching over time the main national sources of advertising 
such as the Sunday Times online and the major firms (e.g. Odgers, 
Veredus, Harvey Nash) to see what’s on offer and at what rate in health 
and in similar disciplines.

 the guide recommends getting professional remuneration advice every 
three years – but check that anyone you’re paying in this regard is going 
to offer you more value/insight than on-line research about local jobs 
you can do yourself (such as through the methods described above).

 the FTN does an annual remuneration survey that is useful for governors 
dealing with remuneration to access – it tells you the number of days 
NEDs are contracted for (but in reality what most deliver is a lot more, as 
you know).
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The nominations committee should also be proactive in proposing a review of 
current terms and conditions when an individual NEDs’ responsibilities change. 

The guide advises specifically that if it is proposed to make ‘a significant alteration 
to the chair’s terms and conditions, particularly with regards to pay, the governors 
should seek external professional advice (including legal advice) before making any 
alterations.’ 

VOICE OF EXPERIENCE

David Seabrooke, head of corporate governance at Salisbury NHS 
Foundation Trust, offers more advice on this aspect of reviewing terms  
and conditions:

 listen to what the chair is saying about levels of NED remuneration. 
Develop some local criteria for NED remuneration so you have 
something to reckon against when you’re considering individual 
circumstances. Steer a middle course between anyone saying NED roles 
should be done for little or no reward out of ’civic duty’ or similar and 
anyone wanting to reflect top City rates to ‘get the best’ or similar.

 listen out for the NED time commitment, both in the contract and 
as post-holders describe it to be in reality. Ideally, the NEDs’ contract 
should reflect reality. If the commitment does seem to be creeping up, 
governors should seek explanations as NEDs can occasionally end up 
spending too much time in the trust.
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Making a change

If a review reveals that NED terms and conditions at your trust are significantly out  
of kilter with other organisations, it’s worth considering the potential impact 
that could have on recruiting and retaining high calibre NEDs. Most FTs are very 
significant commercial businesses, as well as providers of services which are heavily 
regulated and often inherently high risk.

Although it might be tempting, particularly in the current climate to keep 
remuneration levels as low as possible, it might not be beneficial to the organisation 
in the long run.

Here’s advice from one trust which has carried out a review…



VOICE OF EXPERIENCE

Sarah Anderson, company secretary at Southampton University Hospital 
NHS Foundation Trust (SUH NHS FT) supported the council of governors in 
carrying out a review of NED remuneration last year.

“Our governors found that although the trust had managed to 
recruit a full complement of NEDs, the remuneration rate, at �6,600 
per annum, was significantly below the FT average of around 
�13,500. The governors felt very uncomfortable about increasing 
NED remuneration so significantly, especially when staff pay had 
not increased much over the last couple of years.

However, they also noted that the NEDs’ contracts provided for 
them to work for the trust two to three days per month, when it 
was felt that in reality the NEDs were working at least four days a 
month. The governors decided to seek proper evidence of whether 
there had been an increase in the time commitment required of the 
SUH NED post authorisation as an FT. 

When the nominations committee reviewed the information we had 
gathered about how much time our NEDs were spending on trust 
business, they felt that an increase to �9,000, which reflected the 
demonstrated increase in NEDs’ time commitment was appropriate.

The nominations committee returned to the subject of NED 
remuneration a few months later and on further consideration of 
what other organisations were paying their NEDs, decided that to 
ensure that SUH could attract suitably high quality candidates for 
NED roles, we should match the FT average.”
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WHAT HELP AND SUPPORT IS AVAILABLE?

Training

The early sections of Monitor’s Guide for Governors provide general guidance on the 
fulfillment of governor obligations. 

For example, paragraph 3.2, page 25 of the guide refers to the training governors 
should be able to access to help them carry out their role: 

“It is the trust’s duty to take steps to ensure that governors are equipped 
with the skills and knowledge they need to discharge their duties 
appropriately. The directors will therefore need to make sure their trust 
has appropriate training arrangements in place both for new and existing 
governors, and that these are regularly reviewed and refreshed. Directors 
may opt to use outside training programmes or consultants to help fulfil this 
duty, but the overall responsibility remains with the trust.”

GovernWell is the national training programme for FT governors that aims to equip 
them with knowledge and skills required to undertake their role.

GovernWell offers a one-day course to help governors to understand the process 
and procedures for the appointment of NEDs and the chair. 

More details can be found at www/foundationtrustnetwork.org/GovernWell

Trusts can also arrange for relevant staff or executive directors to provide group or 
one-to-one training on the subject.
 
The guide goes on to remind trusts that they ‘should also consider giving governors 
access to specific expertise when they request it, so that governors have appropriate 
and objective guidance’. This may be of particular use in the context of setting NED 
terms and conditions.
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Information

Monitor’s Code of Governance reminds trusts that:

B.5.a The board of directors and the council of 
governors should be supplied in a timely manner 
with relevant information in a form and of a 
quality appropriate to enable them to discharge 
their respective duties. 

This may be of particular help in connection with the 
setting of NED terms and conditions.

The information governors want in connection with 
reviewing and setting NED terms and conditions will 
vary from trust to trust, so it might be worth having a 
committee discussion about what information you will need well in advance of the 
decision date so that the company / trust secretary can ensure that it is available in time.

Advice

The governors involved in NED recruitment may also wish to take into account 
guidance or principles used by the trust’s remuneration committee, but will need to 
be aware that the remuneration committee may include existing NEDs who would 
have a vested interest in the setting of non-executive terms and conditions. 

As a result, it’s best to limit what the governors ask of the committee to matters  
such as: 

 details of terms and conditions offered elsewhere;

 whether the committee has views about suitable professional advisers 
(headhunters); 

 what performance indicators might be relevant to any performance-related 
element of the package of terms and condition (e.g. the success of otherwise of 
anticipation mergers or acquisitions).
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Other sources of advice will include advice from the trust’s HR team, suitable 
professional advisers, and in the case of the chair’s terms and conditions, advice from 
the chief executive. Where other NEDs’ terms and conditions are under review, the 
advice of the chair will also be relevant. Governors can seek written advice, or ask for 
the relevant person to attend a meeting and give advice face to face.

Remember that professional advice can be very expensive, so advisor time needs to 
be used efficiently.

The final decision

As previously noted, the decision about NED terms and conditions is 
made by the council as a whole, taking into account the committee’s 
recommendations.

The committee should ensure that its report to the full council makes it 
clear that proper advice has been sought and taken into account. Ideally, 
the advice should be summarised in the committee’s report to the council. 

The report should demonstrate that options available have been assessed 
and that the benefits, drawbacks and risks of the options considered have 
all been taken into consideration.
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SUMMING UP

 the NED role is vital to the effective running of a foundation trust;

 the governors’ role in setting NED terms and conditions is essential to helping 
strike the right balance between making NED posts attractive to excellent 
candidates and getting value for money; 

 the decision on setting terms and conditions is for the full council of governors 
but usually starts with a committee which does the bulk of the analysis and 
makes recommendations to the council;

 terms and conditions should be reviewed in advance of each NED appointment 
and reflect the role in question, but all NED terms and conditions should be 
reviewed collectively at least every three years;

 training, advice, information and support are all available – take advantage 
of them.
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GovernWell is the national training programme for foundation trust governors 
run by the Foundation Trust Network. The programme aims to be a one-stop 

resource for governors to develop their knowledge and skills. 

To find out more visit:
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