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NHS PROVIDERS CONTRACTING SURVEY 2016 
This report outlines the key findings from the NHS Providers survey on the 2016-17 contracting round, which 
we conducted over the period 1st – 15th of July 2016 with our members who work in contracting.  

These findings will be used to inform our discussions with NHS England (NHSE) and NHS Improvement (NHSI) 
on how the statutory bodies can best address the challenges faced by providers and commissioners, and how 
improvements can be made for the 2017/18 contracting round. If you are interested in taking part in future 
surveys , have any questions about this report  or would like to be involved in our future development of policy 
regarding contracting, please contact nina.hemmings@nhsproviders.org.  

KEY RESULTS 
1 59% of respondents felt that this years’ contracting round had been more difficult to manage compared 

to last year. 
2 No respondents had 100% of their contracts signed by the statutory deadline of March 31st 2016, with 23 of 

the 25 respondents to this question having none of their CCG or NHSE contracts signed at this point. However 
very few contracts went into local mediation and/or independent binding arbitration. 

3 Respondents felt the key challenges in the contracting round were the timing of publications and guidance, 
and the mismatch between affordability and activity plans when engaging with their commissioners. 

4 In order to meet the statutory deadline for contract submissions, 59% of respondents called for the national 
tariff consultation to be launched in October (the earliest date offered in the survey) and 100% called for the 
draft contract and draft technical guidance by December. 

5 Application of the NHSE model sub-contract is inconsistent, with 7% of respondents using it “in all cases” but 
14% were unaware that it existed.  

6 Respondents considered the opportunities and benefits of multi-annual contracts to be limited, firstly due 
to system-wide factors inhibiting the agreement of multi-annual contracts; and secondly, for trusts which had 
signed multi-annual contracts, difficulties were caused by alterations to national guidance and requirements; 
activity changes; and difficulty amending metrics during the life of the multi-annual contract. 

 
TYPE AND PROFILE OF RESPONDENTS  

This survey was circulated from 1st – 15th of July 2016 to the NHS Providers contracting reference group and to a 
number of contract leads. Five respondents were Directors of Finance, however the majority were contracting leads 
below trust board level, whose work directly concerns the day to day implementation of the standard contract.   

We received responses from 29 providers (13% of our membership and 12% of the sector). All regions and service 
types were represented, however as the sample is small, some sectors and regions were only represented by one 
response. It was not possible to breakdown the results by region or trust type to look for variation due to the small 
sample size.  We received submissions from the following provider types: 

• mental health - 3  • ambulance  - 1 

• acute - 13 

• acute and community - 11 

• specialist - 1 
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THE 2016/17 CONTRACTING ROUND: INCOME BREAKDOWN AND EXPERIENCE 

FIGURE 1 
What proportion of your trust’s income do you  
receive from the following? 

The majority of respondents to the 
survey receive most of their income 
from CCG contracts, with a median of 
72%.  
 
All but one trust also received income 
from NHSE, and all but five also 
received non-NHS income (figure 1).   
 
Experience of the 2016/17 contracting 
round compared to 2015/16 was 
mixed, though the majority of 
respondents (59%) felt it was more 
difficult to manage (figure 2). 
 
 
 

 
FIGURE 2 
Overall, across all your commissioners, how did managing this  
year’s contracting round compare with last year’s annual contracting round? 

 
 
 
 

 

 

 

 

CONTRACT DEADLINES AND PUBLICATION OF KEY DOCUMENTS  

In previous years the standard contract and technical guidance has typically been published in Q4, and for the year 
2016-17 the release of this documentation was delayed to the very end of March. The national tariff is typically 
released in December alongside CQUIN, however for the year 2016-17, publication was similarly delayed to March. 
For the 2017/18 year, the national bodies intend to publish key material earlier, with both the final standard contract 
and guidance and the final national tariff expected to be released by December 2016, in order to ensure the majority 
of contracts are signed by December 31st.  
Our survey findings strongly support the alignment and earlier release of key documentation (figure 4). In order for 
contracts to be signed by the 31st March statutory deadline, all respondents felt that all guidance had to be 
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published by February at the latest (figure 4). However the majority of respondents felt that publication by the end 
of the year was necessary – with 100% asking for the draft contract and draft technical guidance by December, and 
59% asking for the statutory consultation on the national tariff in October (the earliest date offered in the survey). 

FIGURE 3 
What percentage of your contracts, by revenue, were signed by the statutory deadline (31 March 2016)? 

 
 

 
 

 
 

 
 

 
 
 
 
 
 

 
Only one trust in the survey indicated that any of their CCG 
contracts were signed by the statutory deadline, while two 
trusts had all of their NHSE contracts signed by 31 March 
(figure 3).  
 
Seventeen trusts in the survey had signed 100% of their CCG 
and NHSE contracts before the dates the survey took place (1st 
– 15th July); two in April, nine in May and six in June. Of the 
remaining eleven still to sign, ten thought they would sign 
100% of contracts by the end of July, with one saying an on-
going industrial relations dispute meant two contracts would 
not be signed until this was resolved.  

 

MEDIATION AND ARBITRATION 

For the majority of survey respondents neither their CCG nor 
NHSE contracts entered into local mediation or independent 
binding arbitration (figure 5). This suggests that despite 
difficulties, providers and commissioners were still keen to 
avoid arbitration where possible, which may indicate they 
have willingness to try and maintain healthy working 
relationships, or that the potential of entering arbitration was 
enough of an incentive to resolve disputes. 
7% of respondents entered both local mediation and 
independent arbitration for their CCG contracts in the latest 

FIGURE 4 
In order for your contracts to be signed by the 31 
March deadline, how far in advance must NHSE and 
NHSI publish key documentation? 
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contracting round. 14% of respondents entered local mediation without going on to arbitration. ‘Activity baseline 
plans’ were one of the most common reasons for entering a mediation or arbitration process for CCG contracts (this 
is supported in figure 6).  

 
FIGURE 5 
Did any of your contracts enter into local mediation  
or independent binding arbitration? 

 
 

 

 

 

 

 

 

 

 

KEY CHALLENGES 

We asked respondents to consider the impact of key challenges in their discussions with CCGs and NHSE during the 
2016/17 contracting round, rating them from 1 (low impact) to 5 (high impact). The scores for each were summed 
and are shown in the charts below (figure 6), with higher scores indicating higher impact.  

Two challenges were ranked in the top three for both CCGs and NHSE: the timing of publication of the standard 
contract and national guidance, and a mismatch between commissioner and provider affordability and activity 
plans. QIPP caused significant challenge in discussions with both CCGs and NHSE, however CQUIN caused much 
greater difficulty in discussions with NHSE than with CCGs. The latter is likely to be due to NHSE’s 2016-17 CQUIN 
Schemes for Prescribed Specialised Services which respondent feedback indicated was poorly received. In particular, 
the Hepatitis C CQUIN (for operational delivery network leads) was perceived to be “passing commissioning risk to 
the providers” and respondents questioned the “link to quality or innovation” with respect to the Clinical Utilisation 
Review CQUIN. 

Interestingly, it was the mismatch between commissioner and provider affordability and activity plans in discussions 
with CCGs which received the highest rating in terms of challenge presented - perhaps exacerbated by the impact 
of the QIPP scheme and the limited timescales for negotiation. Reporting requirements were also rated as more 
challenging in discussions with NHSE than with CCGs.  

Issues relating to clinical quality or safety of services provided was ranked lowest for both – perhaps because this 
concern may already be partially addressed or reflected in the “mismatch between commissioner and provider 
affordability and activity plans” factor.  
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FIGURE 6 
What have been the key challenges in discussions during this contracting  
round, in terms of time taken and difficulty in solving? 

 

 

 

 

 

 

 

 

 

FEEDBACK AND SUGGESTED IMPROVEMENTS 

We asked our members for details as to how NHSE and NHSI could best address the key challenges listed above in 
the 2017/18 contracting round and received a considerable amount of qualitative feedback. Of the 27 respondents 
who commented, 23 (85%) said that earlier publication of documentation and guidance was key (however a 
number also commented that not making significant changes once guidance was published would also be helpful). 
The other notable theme was CQUIN, both in the timing and clarity of guidance but also with regard to reassessing 
the risk placed on providers through the scheme. A selection of feedback provided by respondents has been 
categorised below.  

Feedback on the timing of publication and clarity of contract documentation   
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“All central guidance is published far too late,  
commissioners cannot and do not engage until  
after the arbitration deadline in many cases.  Annual  
planning should be an ongoing process not a  
bottleneck in April/May/June” 
 

“Draft tariff, final tariff, contract documentation, 
CQUINs and associated guidance must be  
published earlier”   
 

“Make the 31st March a genuine 'drop dead' date, and  
stick to it, publishing the relevant national guidance  
not later than end of Feb. The creep into April and  
May of the annual contracting round does not add  
value - new information does not become available  
and the negotiation just expands to fill the time  
available”  
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Feedback on CQUIN and QIPP 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Feedback on the role of NHS England and approach taken by commissioners 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 

“Too much guidance was issued late for 2016-17  
which has an adverse effect on already tight  
timescales. For example the Manual for Specialised  
Services came out after most negotiations had been  
concluded but then NHS England tried to apply new  
guidance retrospectively post-agreement” 
 

“[Delayed publication is] a standard issue, the  
process (negotiations) in this trust start  
properly in late November, and the earliest the  
NHSE contract and guidance seems to appear  
is late December leaving you a month of  
discussion on items which you may have to  
completely change...” 
 
 
 
 
 
“Biggest area that needs improving is CQUINs as  
they have been the largest stumbling block last few  
years.  They have now become far too complicated,  
demand too much and require providers to spend a  
lot to meet them… they should be prescriptive on  
the quality benefit they seek to achieve but allow for  
local flexibility and agreement on what would make  
the biggest difference to quality…” 
 

“We remain unsigned with CCG and NHS E. CQUIN is  
the largest issues. We have one large CCG causing all  
others to be delayed and we are now having to split  
the contract and have 2 CCG contracts - all because  
of unachievable CQUIN which is a QIPP guarantee for  
them.  
 

“Clearer guidance in relation to local ability to  
negotiate, or ignore, national mandated instructions”  
 “Key issue every year that delays signing seems to be  

CQUINs.  Ensure they are published early.  Could they  
come out for consultation? Keep CQUINs simple,  
reasonable and achievable” 
 

“The contract round was blighted by late or absent 
guidance, often relying on slide packs or similar to 
announce binding changes” 

“NHS England now writes guidance in line with its 
own commissioning intentions, so there is no sense 
of 'fairness in approach' - if a trust argues a case and 
win it one year, NHSE will merely re-write the 
guidance the following year so that it cannot 'lose 
out' in that way again” 

“NHS England were the main reason we didn't sign 
our main CCG contract in time because they 
continued to mess with the activity levels they were 
telling the CCG to commission until well into April. 
More active promotion of multi-year contracts 
might be a sensible way forward” 

“CCG contracts were reliant on NHSE content which  
delayed their completion” 
 
 

“NHSI and NHSE saying the same thing at the same  
Time” 
 
 
 

“CCGs couldn't release 1% of allocation therefore  
had insufficient funds to contract realistically”  
 
 

“Commissioners are encouraged by the timeline  
and their challenges in convincing associate CCGs  
to be un-bending once agreement is set (even prior  
to signature and with contrary evidence)… I would  
advise earlier publishing of guidance, guidance to  
encourage review and perhaps a stricter set of rules  
around “lead commissioning” e.g. lead  
commissioner has to have a remit to negotiate” 
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Feedback related to the national tariff 
 
 
 
 
 
 
 
 
 
 
 
 
Feedback on greater equality within the contract and improved support for providers  
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 

THE NHS STANDARD SUB-CONTRACT 

In 2015/16 a national template sub-contract was introduced for NHS clinical services, with the intention of reducing 
the duplicative activity at NHS provider level to develop bespoke sets of terms and conditions. Our survey found that 
over one quarter of respondents use the model subcontract for services, with 7% of respondents using it for all 
applicable contracts (figure 7). Those who used the model subcontract for their services in all applicable cases also 
found this year’s contracting round the same or easier to manage compared with last year.  

“Earlier engagement with providers, particularly  
where significant deviations from previous years  
practice are proposed e.g. use of CQUIN to fund  
drug risk share” 
 

“Change statutory status of NHSE so not both  
commissioner and an organisation that sets the  
business rules - this is a fundamental conflict of  
interest” 
 
 

“It would be helpful if there were a simplification of  
the payment system. With ever-more complex  
approaches, so much time is consumed in  
demonstrating that care has been given, and  
proving that the patient-level data backs that up.  
across systems” 
 
 

“Recognise PbR drives activity growth and replace it  
with a system that incentivises collaborative  
working”  
 
 
 
“Tariff - please - earlier and once published, stick  
with it, HRG4+ was in then out, ditto specialised top  
ups. Finally, do what you say re: moving between  
specialised and CCG commissioning (e.g. bariatrics)” 
 
 

“Provide clearer guidance in areas such as… tariff  
inflator/deflator and issue guidance on time” 
 
 
 
 

“Under-commissioning is not adequately addressed  
in the contract, foisting responsibilities on to Trusts  
that they cannot cope with” 
 
 
 
 
 

“Have tariff / guidance advisors for commissioner  
and provider queries as a pre-cursor to arbitration/  
mediation” 
 
 
 
 

“The GC9 and other contractual terms are one sided  
and offer very little to providers which further  
compounds concern of financial risk e.g. if a  
provider issues a contract query then the most the  
provider can realistically expect is a meeting, maybe  
an action plan (not to the same details as when on  
the other side)” 
 
 
 
 
 

“Where there are national or local funding disputes  
involving commissioners (eg. between various NHS  
England areas)… there should be a mechanism for  
allowing providers to get paid for legitimate and  
valid activity while the matter is resolved…” 
 
 
 
 
 
 

“Performance clauses put weight on Trusts with few  
obligations on commissioners to act fairly, and no  
penalties on them at all if they do not” 
 
 
 
 
 
 

[Regarding risk of RAP fines] “With the cost of  
providing services and the income from those  
services so incredibly close this kind of risk causes  
undue concern and delay”  
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However, the majority of respondents do not yet use the model subcontract consistently. A quarter of respondents 
did not use it at all and a further 14% were unaware that NHS England have published a model sub-contract. 

FIGURE 7 
Does your trust use NHS England’s model sub-contract for the provision 
of clinical services? 
 

 

For those trusts which  don’t use the model sub-contract consistently, respondents gave the following comments: 

In some cases 
• “It is not always appropriate for some smaller contracts which have been working well for a number of years but 

which may be encumbered by new requirements as set out by the new model sub contract”. 

• “It’s so clumsy - like the main contract, I doubt if the clauses are really defendable in Court”. 

• “Not suitable for provider to provider contracts that are not actioned as sub-contracts to the main income 
sources”. 

 
In few cases 
• “Not always suitable for specific parts of services. Better for whole parts of services if provided at tariff”. 

• “We mostly have local agreements”. 

• “Will be phased in gradually to replace local terms and conditions for provider-provider contracts”. 
 
In no cases 
• “The use of this document has not been raised by commissioners who are happy to use the normal 

documentation and wrap everything into the standard contract”. 

• “I believe we intend to use this document, but we are too busy trying to resolve the 'head' Contract document in 
all cases, before moving onto the sub-Contract”. 

• “Because we haven't developed any new subcontracts since its implementation, and it has not been a priority to 
migrate existing contracts over to the new one”. 

• “We use our own.  The model one felt too unwieldy”. 

• “[This trust] has service-specific support agreements in place to bring clinical expertise in from neighbouring 
Trusts and work within  the Trust. The trust receives clinical time and expertise and reporting of the activity and 
support goes through [the trust’s] information and clinical systems. The sub contract is for entire services, and on 
review did not appear to meet the requirements of our local agreements which were already in place”. 
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MULTI-ANNUAL CONTRACTS 

Seven respondents commented that they had explored multi-year contracts. While one respondent commented 
that their contracts had been ‘quickly agreed’, others who had explored multi-annual contracts ultimately felt that 
they presented too great a risk due to the lack of financial surety over multiple years, and that the potential benefits 
and effectiveness of multi-annual contracts would be negated by the continual revisions made to national guidance 
and business rules. 
 
When asked for their reasons for initiating or exploring multi-annual contracts, and details on any challenges 
encountered, respondents who were exploring or had signed multi-annual contracts stated the following: 

• One trust was in the process of developing an outcomes based commissioning contract, not yet signed.  

• One trust had only signed multi-annual contracts in the context of newly tendered services. This trust had 
explored multi-annual contracts in depth, but the main reasons for deciding not to use them for large contract 
values is due to “the lack of long-term central NHS business rules and concern over wider system risk through 
‘locking in’ funding”. 

• One trust had signed a 3 year contract with their CCG, but had only signed a 12 month contract with NHSE 
because they considered NHSE lacked direction regarding future commissioning models.  

• One trust had successfully bid for CCG and NHSE services and so did have multi-year contracts in place for 
specific elements of their provision. This trust had not encountered any real issues with these through the 
2016/17 round – “prices and specifications for the life of contract award tends to mean that these contracts are 
quickly agreed”. 

 
Respondents from trusts which had not initiated multi-annual contracts stated that:  

• The standard contract documentation “is generally revised each year anyway according to guidance, with new 
requirements proposed, so makes little difference”. 

• A multi-annual contract “wasn't viable because of lack of financial surety beyond this year for any of the main 
commissioners”. 

• One trust had signed a three-year contract several years previously, which was varied in the following year after 
signing, but by the third year the trust decided to move to a new contract.  “Problems tended to be that national 
guidance alters, and so documents need to be updated for these changes, plus any monetary and activity 
changes. We also found if a metric or issue was in the initial contract, it was impossible to get rid of it until a new 
contract was signed. Administratively, there was benefit in this approach, but really only for the second year”. 

 

NHS PROVIDERS VIEW 
In light of these survey findings, we have submitted feedback to NHS England on behalf of the provider sector. A 
copy of our submission is available on our website.  

NHS Providers welcomes NHS England’s contracting priorities for 2017/18, which include tailoring and developing 
new contracting models to deliver New Models of Care, and engagement on the NHS shorter-form Contract in 
Autumn 2016.  
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Bearing in mind that in light of these priorities, NHS England intends to make only essential changes to the contract 
for the forthcoming contracting round, our view is that the following policy areas require essential examination for 
2017/18:  

1 NHS England must ensure timely publication of key contracting documentation and alignment with 
national tariff proposals; 

2 NHS England must review the provider fines regime against the core quality standards, and as an interim 
measure, must stipulate a contractual obligation on the part of commissioners to reinvest withheld funding; 

3 NHS England should re-evaluate its dual role as direct commissioner and setter of commissioning rules.  
In conjunction with this re-evaluation, NHS Providers advocates the following essential measures: 

• Improved management of commissioner and provider affordability and activity plans, ensuring 
expectations are fair and reasonable across the system; 

• A re-assessment of the principles and practice of the CQUIN and QIPP schemes. We acknowledge that 
the CQUIN scheme is not positioned within the standard contract. However, for some providers, CQUIN is 
considered as difficult a factor as the delayed publication of documentation in their commissioning 
discussions with NHS England.  

 
Our feedback submission also includes more detailed commentary on some of the more technical aspects of the 
standard contract and associated guidance which we strongly believe require reconsideration.  
 
We will be taking the following next steps: 

• We have used this survey data and data from our survey last year with NHSI and NHSE to demonstrate the 
impact of late and incomplete guidance. The national bodies are now proposing to move to a two-year 
planning cycle (including proposals for a two year national tariff) and are  also taking steps in order to ensure 
an earlier planning round. We will be engaging in discussions with NHSI and NHSE to build on this process, 
and will use the findings from this survey and our wider discussions and feedback from members to inform 
these discussions.   

• We will continue to raise these contracting issues through our external communications as well as in our 
influencing work. 

• We will continue to seek and collate views from our members, and from others within the health sector, 
including commissioners where possible, to ensure that a coherent and robust message is articulated 
consistently throughout the 2017/18 standard contract development process. 

• We will prepare a formal submission on behalf of the provider sector in response to NHS England’s 
consultation on the standard contract, and engage with NHS England on the shorter-form contract during 
the autumn. 

• We will continue to proactively keep members informed of policy developments which impact upon 
contracting - in particular, the  development of proposals for a two year planning cycle,  and progress as 
tailored contracts and contracting models are developed to support the delivery of MCP and PACS new care 
models.   
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