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2016/17 draft standard contract: consultation 
response  
 
NHS Providers is the membership organisation and trade association for the NHS acute, ambulance, community and 
mental health services that treat patients and service users in the NHS. We have over 220 members – more than 94 
per cent of all NHS foundation trusts and aspirant trusts – who collectively account for £65 billion of annual 
expenditure and employ more than 928,000 staff.   
 
NHS Providers welcomes that financial sanctions against the core quality standards in the standard contract have 
been suspended in 2016/17 for those providers that have signed up to sustainability and transformation funding 
(STF). These financial sanctions have a material impact on many of our members and we welcome that it is 
recognised removing sanctions will have a positive impact in helping return the provider sector into balance. 
However, we still do not support the principle behind fining providers to improve performance or change how 
services are delivered. We would ask that NHS England gives serious consideration regarding the effectiveness of 
withholding funds to improve quality and question whether it should continue with the fines regime in 2017/18  
 
 More broadly in this response we outline three key areas that need to be addressed regarding contracting policy: 

1. The need for consistency of approach between the national contracting system and the direction of 
national policy 

2. The need for greater detail on how a dual STF/fines system will work  - as well as  a need to reassess the 
perceived link between retaining funds and improving provider performance 

3. The need to improve engagement with the sector regarding policy affecting contracting  
 

In a final section we also outline our views and feedback on a number of the more detailed aspects of the draft 
2016/17 standard contract.  

 
THE CONTRACTING SYSTEM AND THE DIRECTION OF NATIONAL POLICY 
 
NHS Providers recognises that there have been some welcome revisions in the 2016/17 draft contract. In previous 
years, we were concerned that there was an ever growing trend to load more risk onto the provider sector, and we 
welcome that many of the issues we raised in early consultation on the contract in autumn last year have been 
acted upon. However, the overall focus, language and mechanisms within it are still designed to compel 
commissioners into closely controlling provider performance. With providers and commissioners across the system 
now working together on sustainability and transformation plans (STP) as mandated in 2016/17 planning guidance, 
as well as in vanguards and other integration projects, we need a contract system that rewards collaborative 
working rather than focussing on top down performance management.  
 
Disagreements between contracting partners are bound to occur with some frequency in the current system, and 
they almost exclusively result in withholding funds from providers. For example, whilst there are still obligations for a 
provider to behave reasonably and act swiftly over remedial action plans, no obligation exists on CCGs to behave 
similarly. This type of imbalance delivered through a raft of technical clauses is a typical example of the contract not 
functioning as a true agreement between equal parties to improve services, but as a mechanism that allows 
commissioners to use nationally set rules to penalise providers. 
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Therefore, there needs to be genuine national level policy alignment to allow more flexible and new local 
arrangements between providers and commissioners to be established. This means a contracting system, and 
contracts, that move away from granular monitoring of organisations and instead allow commissioners and 
providers to be jointly responsible for local health economy performance. There needs to be the flexibility to allow 
more control for commissioners and providers to shape, together, what they want contracts to deliver for local areas 
- such as contracts designed to reward achieving better population outcomes, or arrangements that promote 
financial stability for all parties by sharing the risk of increased demand costs.  
 
Greater collaboration is required as part of the STP process and other local arrangements – national contracting 
policy needs to mirror this. The planning guidance states “NHS England and NHS Improvement continue to be open 
to new approaches to contracting and business rules”. This needs to be reflected in their own development of 
contracting approaches for the sector to use. 
 
NHS Providers welcomes the NHS England work stream on new contracting models in response to the new models 
of care being devised across the sector related to the vanguards programme. But we would also ask that this work 
on new contracting methods more broadly aims to develop models that helps commissioners, providers and 
primary care (and if possible local authorities) work better together across local areas.   
 
We have received feedback from members that given the direction of travel, the pace of development of new 
contracting forms needs to be accelerated. This includes moving towards facilitating more multi-annual contract 
models in line with the introduction of multi-year CCG funding allocations, to help inject more stability into local 
planning. We believe that NHS England’s focus on this area is therefore likely to be well received by the sector, and 
would offer any support necessary to help them develop this work stream as quickly as possible. The system has 
asked providers to invest significant work in developing better cross organisational collaboration – now NHS 
England needs to adjust mechanisms within its control, such as contracting, to support that work. 
 

SUSTAINABILITY FUNDING, FINES AND DOUBLE JEOPARDY 
 
NHS Providers welcomes that fines have been suspended for providers in 2016/17 that will access the STF. 
Suspending fines for those providers will be a key condition for them in meeting their control totals, and 
demonstrates recognition on the part of NHS England that financial sanctions have had a material impact on the 
provider deficit position in 2015/16. However, the new system proposed in the draft 2016/17 standard contract still 
requires more clarity, as well as an objective assessment on the effectiveness of linking withheld funds to improved 
performance.  
 
A two tier system and local relationships 
Some providers will not have chosen to sign up to control totals. They will have done this for legitimate governance 
reasons, believing that the savings required were unrealistic and not in line with their financial planning 
assumptions. Coming to this decision should not mean that those providers are viewed any differently in 
commissioning decisions. 
 
The changes in the 2016/17 contract have meant that two sets of standards will in effect apply next year – those 
financial sanctions contained as before in the contract and locally negotiated standards or trajectories for providers 
signing up to control totals. Despite this, organisations within the system must continue to interact with each other 
in a reasonable manner, and potential disputes or queries relating to two parallel systems need to be managed 
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effectively - NHS England must play of key role in ensuring this happens. Therefore as a priority NHS England needs 
to: 
 

1. Decide how different organisations’ agreed performance trajectory figures will (or will not) be shared across 
the system, and outline the rationale for that decision. 

2. Appreciate that providers are at different starting points on the journey to improving performance against 
the core access standards, and need to be set trajectories which reflect local circumstances. This means 
there needs to be a robust and transparent oversight and monitoring process for proposed trajectories that 
ensures agreed figures represent realistic but stretching targets, which are not unduly influenced by existing 
individual (negative or positive) relationships between providers and their commissioners.  This oversight 
process is key to ensuring there is confidence in the dual system and there is not a perception some 
providers have been more satisfactorily treated than others.  

 
Principles behind the STF, fines and improving performance 
The principles behind the STF and fines still need to be clarified. Nationally, there still seems to be mixed messages 
given to providers on how to balance performance challenges within the overall financial envelope. The STF 
calculation was based on addressing provider deficits. However, its release is partly contingent on improving 
performance against access standards.  But the rationale given for the suspension of fines in the contract 
consultation document is linked back to supporting provider bottom lines. Rather than these mixed messages 
providers need to be given a clear unambiguous view about what the system thinks their priorities should be for 
2016/17, and then given the space and support to address these priorities.   
 
More broadly, NHS Providers also believes that fining, or indeed withholding funds via the non-receipt of 
sustainability funding, remains an unwieldy and ineffective way of trying to improve the provider sector’s 
performance. Providers are already highly motivated to provide the best possible treatment for patients, and 
through the regulatory frameworks of NHS Improvement and CQC there are already numerous safeguards and 
oversight in place to ensure poor performance will be addressed.  
 
As we have evidenced in previous consultation responses, using financial levers in the contract to push providers to 
improve performance is an ineffective and, in light of the broader changes to national policy, outdated system. We 
do not believe that such penalties or withholdings incentivise performance, but actually exacerbate the financial 
challenges facing trusts and prevent them from spending money they need to on the right areas. Punitive contract 
sanctions reduce a provider’s ability to hire additional staff and fund service improvements - increasing financial 
pressures and creating in-year uncertainty over income in this way ultimately makes performance to any standards 
less, not more, likely.  
 
Looking specifically at STF, releasing funds to providers based on a quarterly attainment of targets means that 
reliable financial planning is significantly more difficult. This in turn means income uncertainty that may mitigate a 
positive change in performance - if providers are unsure whether they will reach next quarter’s targets, they will 
either have to invest at risk, or significantly scale back performance improving investment.  
 
We note the consultation states that the suspension of fines is to be temporary and for 2016/17 only. NHS Providers 
would strongly urge NHS England to reconsider their position on fines, and ask that they review with serious and 
objective scrutiny the genuine effectiveness of fines as a mechanism for improving performance. 
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Clarity on the STF and double jeopardy  
There is still a need for greater clarity as to how the STF release/fines regime will work in reality. We note that NHS 
England has released a FAQs document, but believe questions still need to be answered to help contracting and 
planning discussions: 
 

1. As the FAQs notes, how providers’ delivery against the criteria of the fund will be assessed is yet to be 
finalised. This is a key issue for providers and will have material implications for their financial planning and 
risk mitigation.  Therefore the finalised assessment criteria needs to be completed as soon as possible, and 
clearly communicated to providers, so they can plan with confidence for 2016/17 and have fully informed 
contracting discussions with their commissioners. 

2. How the system will ensure double jeopardy does not happen in practice. There needs to be confirmation 
as to whether GC9 can or cannot be applied to the same standards for which the fines are suspended. 
Otherwise, whilst accepting the fining regime would no longer be automatic, the suspension of fining 
would be significantly devalued and there would still be an issue of “double jeopardy”. NHS Providers would 
argue that fines cannot be levied on suspended standards through GC9 or any other contract mechanism, 
and that contract 2016/17 technical guidance explicitly makes this clear. 

 
CONTRACTING, NHS ENGLAND AND THE SECTOR 
 
The delay of the key contracting documentation.  
We highlighted in our engagement document in the autumn that delayed publication of key documentation such 
as the standard contract, its associated technical guidance and CQUIN guidance was nearly universally cited by 
providers as the element that had the most negative impact on the 2015/16 contracting round.   
 
It is therefore very concerning that for the third year in a row key documents have again been released at such late 
dates – with the  draft 2016/17 contract itself published in mid February and full 2016/17 CQUINs in mid March 
(which contained material changes). At the same time, providers and commissioners are being held to national 
timetables in planning guidance that mean they are forced to enter arbitration on the 25 April if their contracts are 
not signed. Giving providers and commissioners little time to finalise contracts by late release of information, and 
then effectively forcing them into arbitration is not the correct approach.  
 
We recognise the need for contracts to be signed promptly, but this should not come at the expense of significant 
resource costs and negative implications for relationships between providers and commissioners. Instead, there 
should be greater flexibility to allow providers and commissioners to have the time to work through the information 
they have only recently received and come to agreed positions.   
 
NHS England: commissioning and setting commissioning policy  
We have consistently highlighted it is imbalanced that NHS England is both a direct commissioner as well as the 
body responsible for setting commissioning policy. This has led to a perception that changes that help redress the 
balance of financial risk between commissioners and providers are unlikely to happen.  
 
A recent example of this playing out in practice is the change to specialised services CQUINs.  The specialised CQUIN 
programme has now been reduced from 2.4 per cent to 2.0 per cent for non-Hepatitis C operational delivery 
network (ODN) lead providers, with 23 lead Hep C ODN providers receiving a 2.8 per cent CQUIN. The rationale for 
this shift was to move funding in the system to prioritise Hep C ODN delivery. However our members need clarity 
about the total CQUIN pot available for 2016/17 – it would be helpful if it could be confirmed whether a 0.4 per cent 
cut across all providers with specialised services is equal to a 0.4 per cent rise for just 23. If this is not the case, it 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/506565/STF_FAQ_-_9_march_FINAL.pdf
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would represent a financial shift from the provider sector to NHS England as a commissioner, rather than a 
redistribution within the provider sector.  NHS England being able to both set and benefit from business rule 
changes in this fashion damages its relationship with the provider sector and makes collaborative working more 
difficult. 
 
Having clear and open transparency on decision making available to the sector is the first step to address this. 
However it also requires a more fundamental review of the checks and balances on decision making within NHS 
England to ensure that decisions are taken in a more objective manner. Specifically for the CQUIN change, there 
needs to be clarity provided around the legitimacy of changing a business rule that has material implications in 
contracting discussions and provider planning.  
 
Additionally, it has been consistently highlighted by our members that NHS England’s local commissioners need to 
have the mandate, confidence and skills to take genuinely collaborative decisions with their providers. In this current 
contracting round, NHS England local behaviours are already being seen as challenging – despite a 7 per cent rise in 
the specialised services budget, many commissioners’ opening positions are still not looking to materially increase 
investment in services. NHS Providers believes that central NHS England teams should ensure that local teams are 
making fair offers in line with national funding increases, rather than seeking to protect their own bottom lines by 
looking to retain any additional funds. 
 
 

FEEDBACK ON TECHNICAL POINTS IN THE DRAFT 2016/17 CONTRACT 
 
Issue NHS Providers Feedback 

Changes to the fines 
regime for ambulance 
providers 

We welcome the changes made to the financial sanctions for ambulance 
providers and agree this should mean they are exposed to less financial risk.  In 
future if fines are retained for ambulance providers we would like to see a move 
towards greater proportionality, with fines being based on locally agreed tariff 
rates rather than national figures 

Mental health access 
standards 

We note that new access standards have been introduced into the 2016/17 
contract covering Early Intervention in Psychosis programmes (EIP) and 
Improving Access to Psychological Therapies (IAPT) programme. NHS Providers 
is opposed to introducing more fines into the standard contract and would 
recommend that fines against these standards are not introduced in any future 
year.  We recognise that the consultation document mandates mental health 
Service Development and Improvement Plans (SDIPs) to ensure providers are in 
a position to deliver these standards – this should not be viewed as fait 
accompli  that fines should be introduced against these areas. 

GC9  and Contract 
penalty notices (CPNs) 

Disagreements over RAPs initiated through GC9 are frequent but almost 
exclusively result in withholding funds from providers. This imbalance cannot 
be allowed to continue if the contract is to be considered a true agreement 
between equal parties. Its maintenance for 2016/17 is also at odds with the 
need to ensure financial sustainability for providers – there is a danger that 
commissioners could use these provisions to continue withholding money 
from providers.  
 
Additionally, sanctions from RAPs should not be used by commissioners to help 
address their financial position unless a real cost has been incurred by the 
provider’s performance failure. We understand that some commissioners have 
received guidance that GC9 should be indeed used for this purpose. This is 

http://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&cad=rja&uact=8&ved=0ahUKEwjsu-jt2sLLAhVDNxQKHQBqACYQFggiMAE&url=http%3A%2F%2Fwww.oxforddictionaries.com%2Fdefinition%2Fenglish%2Ffait-accompli&usg=AFQjCNELtuzGKlv72yyV9hPzfQZ6KN0tVQ&sig2=Rflt2yJy9Y1UHNXRtDIahg&bvm=bv.116636494,d.bGs
http://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&cad=rja&uact=8&ved=0ahUKEwjsu-jt2sLLAhVDNxQKHQBqACYQFggiMAE&url=http%3A%2F%2Fwww.oxforddictionaries.com%2Fdefinition%2Fenglish%2Ffait-accompli&usg=AFQjCNELtuzGKlv72yyV9hPzfQZ6KN0tVQ&sig2=Rflt2yJy9Y1UHNXRtDIahg&bvm=bv.116636494,d.bGs
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inappropriate behaviour and we would advise that NHS England makes this 
clear to frontline commissioners and in the 2016/17 technical guidance. 
 
Technical guidance wording should be amended to ensure CPNs ‘must not’ be used 
to raise factual queries to aid understanding. Also guidance should state that 
CPNs cannot be issued by a commissioner that requires a provider to act in a 
contradictory manner to previous CPNs issued. 
 
CPNs should not be  used on issues when the provider is already being 
penalised through other areas of the contract, such as for national performance 
service  targets, or for non achievement when developing an aspect of the 
services at cost beyond the currently agreed standards, such as Service 
Development and Improvement Plans. Attainment of such areas should be 
incentivised, rather than penalised for non achievement.  

Under-commissioning 
and capacity 
limitations 
 

No further guidance has been included for 2016/17 directing CCGs to 
commission appropriate levels of demand. The contract states commissioners 
are responsible for managing referrals, but 2016/17 guidance and contract GC9 
clauses give no incentive for them to do so effectively.  We believe greater 
oversight of commissioning performance is therefore required and for them to 
be held to account by the national bodies. There must also be effective 
monitoring to ensure the ring-fenced pass-through nature of the STF is 
honoured and contract volumes and offers are not reduced to offset the value 
of STF payments to providers.  
 
Similarly if trusts outline clearly they have a maximum capacity beyond which 
they cannot economically afford, commissioners should be responsible for 
trying to manage activity levels and again be held to account for their 
performance in this area by the national bodies. 

Digital transformation, 
e-referral and seven 
day services  - Service 
Development 
Implementation Plans 
(SDIPs) 

These changes do not align with 2016/17 national tariff consultation 
documentation. These confirm (in clause 134) that no service development 
uplifts have been included in tariff calculations.  
 
NHS England should therefore be clear through communications or 
amendments to contract 2016/17 technical guidance that mandated locally-
agreed SDIPs such as those for seven day services, digital transformational and 
e-referrals are not funded within tariff. This means they require additional 
funding from commissioners if there are material costs for providers in delivery. 

Local quality 
standards/reporting 
requirements and 
Information breaches 

NHS Providers strongly welcomes the changes that NHS England has made on 
these two areas - that information breaches’ fines can only be “reasonable and 
proportionate” and for local quality standards a provider is not required to 
supply any information which the commissioner cannot demonstrate purpose 
and value. We recognise that this is in response to feedback from ourselves and 
others in the provider sector.  
 
However, it needs to be recognised that locally-agreed additions to mandatory 
requirements are not funded within tariff. Therefore where extra reporting 
means results in material additional costs to providers, commissioners should 
fund this.  We believe that even once due process is followed a fine of up to 2 
per cent of monthly contract value for each information performance breach, 
with a cap of 10 per cent, is still too much of a material risk to providers and 
should be reduced.  
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GC5: Freedom to 
Speak Up Guardians - a 
requirement on 
providers to identify a 
Freedom to Speak up 
Guardian, and  
SC1 and  SC10: 
Right Care provisions  

These are clear examples of national policy initiatives being woven into the 
contract for want of another channel for mandating change. We would 
question if this is the appropriate mechanism to enforce this change. 
 
These are again changes that are not funded through tariff proposals. Technical 
guidance therefore should outline commissioners should not exceed a 
reasonable burden of performance reporting requests for these extra 
requirements.  

SC36: Electronic 
invoicing - mandating 
the new national 
electronic invoicing 
system, Tradeshift.  

This is also clear example of national policy being woven into the contract. We 
would again question if this is the appropriate mechanism to enforce this 
change. 
 
Such a proposal may incur a material costs for providers The extent of work, 
investment required and the realism of the timescales needs to be established 
through further consultation with the sector before proceeding with this policy. 

SC36: High-cost device 
purchasing 
 

There should be guidance directing that a provider is not to be unduly 
disadvantaged by imposition of this rule if they are in existing procurement 
contracts that extend to beyond the start of the financial year. 

SC3 and SC12:  - take 
account of GP 
feedback when 
considering service 
development and 
redesign.  

NHS Providers thinks this is a sensible proposal, but also advises that providers 
should be consulted with before any local service reconfigurations are agreed 
with GP / primary care services, to aid better local system co ordination.  

SC28 Counting and 
coding changes 
 

NHS Providers strongly advocates a return to the previous system of counting and 
coding changes under the 2014/15 contract so errors can be rectified and costs 
adjusted appropriately and more quickly 

SC 29: Referral 
monitoring 
 

A mandated format / definition for referral monitoring would help remove 
arguments over style of reporting and let the conversations focus on material 
changes in referrals.  

SC 29.21: Prior 
Authorisation Schemes 
 

All schemes must be agreed as reasonable for trusts to implement. They should 
be clear, unambiguous, and include the method by which their compliance will 
be measured. Technical guidance and/or the contract should ensure 
unreasonable schemes cannot be imposed on a provider. 

SC6 : Emergency 
presentations and 
referrals changes  

There needs to be greater definition of what ‘safely’ means in this context 
Receiving substantial levels of referrals over agreed capacity becomes unsafe, 
and this distinction is not made within the contract or guidance. 

 


